Abstract
Introduction
Although express reference to human rights was not originally made in the Community treaties, the European Union (EU) has traditionally rooted its human rights obligations within its own legal order. 1 The pertinent feature of human rights protection in the EU, within the perspective of this article, is that human rights are protected as 'Community' concepts arising from within the EU system itself. This article examines whether it might be possible to examine the question of the Community's human rights obligations arising from the international legal system. Whilst existing EC law and cases are examined to decipher the ways in which the EU itself perceives or might perceive the application of international (human rights) law to its regime, the article also examines the relevant international legal principles which govern the application of human rights obligations to entities such as the EU. It further, briefly, examines the consequences of such an international law perspective for human rights protection by the EU. The application of international human rights law has at least two significant consequences. First, it raises the possibility of the EU protecting human rights which are not currently protected by the EU's internal legal system. Secondly, it may require the EU to protect those human rights in ways beyond mere 'negative' protection. In other words, subjecting the EU to international law principles challenges the Community concepts and methods of protection of human rights.
This article explores several possible ways in which the EU's human rights obligations can be grounded in international law. First, international law regards the EU as bound to guarantee human rights in so far as they exist in customary international law (CIL), and any EU (primary or secondary treaty-based) law conflicting with rules of jus cogens will be considered void. Secondly, there is the possibility that the EU could be given authority directly to accede to human rights treaties. Thirdly, the EU may have to adhere to human rights obligations indirectly through the prior obligations of its Member States. This rule is examined both from an EU perspective (Article 307 ECT, which requires Member States to abide by international duties which existed prior to their membership of the EU) and an international perspective (Article 103, United Nations Charter, which establishes the supremacy of the UN Charter over other international agreements). The obligations flowing from the Charter include the obligation to guarantee human rights as they are elaborated in subsequent UNsponsored instruments such as the Universal Declaration of Human Rights, 1948 (UDHR), the International Covenant on Civil and Political Rights, 1966 (ICCPR) , and the International Covenant on Economic Social and Cultural Rights, 1966 (ICESCR) . Fourthly, the EU itself, quite apart from the obligations on its Member States, is also under the obligation to guarantee these human rights within its areas of competence (principally through the notion of 'succession' which applies more widely at international level than has been accepted by the European Court of Justice (ECJ)). 2 The story of how the EU's position changed from one ignoring human rights to one being 'founded on . . . respect for human rights and fundamental freedoms' is well 2 If most of the examples used in this article relate to civil and political rights, rather than economic and social rights it is not because we wish to suggest that economic and social rights are not relevant to the EU. Rather it is because the ECJ has tended to look to the ECHR for inspiration, and most of the rights within that treaty are civil and political rights.
Community Law Relating to Human Rights
rehearsed. 3 As it stands, the EU is obliged to respect human rights when it acts on its competences, and compliance with this is monitored by the ECJ insofar as the EU acts through the Community. 4 This obligation is seen to derive from the internal legal order of the EU, initially through the 'general principles' developed by the ECJ 5 and later in Article 6 of the Treaty on European Union (TEU). Despite the fact that Member States' human rights obligations were sourced in their domestic law and in treaties to which they were parties, notably the European Convention on Human Rights 1950 (ECHR), 6 the ECJ chose to base the Community's obligation to respect human rights within the Community legal order. Particular human rights must be accepted as 'Community' human rights in order to receive protection from the Court. International (and domestic) law is relevant only in the sense that it provides guidance or inspiration for the substantive content of the 'general principles'. 7 The position has been neatly stated by Advocate General van Gerven:
together with the constitutional traditions common to the Member States, as helping to determine the content of the general principles of Community law. 8 Most frequently, in accordance also with Article 6 TEU, the ECJ has drawn on the provisions of the ECHR, though provisions of other treaties are not excluded. 9 The special significance given to the ECHR 10 is a positive step in the EU's recognition of the relevance of human rights principles outside the Community system to developments within the Community system. However, as mentioned, the EU is not bound to comply with the letter of the ECHR or case law of the European Court of Human Rights (ECtHR). The acceptance of any right as part of the 'general principles' of Community law is taken on a case-by-case basis. 11 The ECJ does refer to other international human rights instruments when considering the content of fundamental rights in EU law. Perhaps the most significant such treaty (from the point of view of its global reach and scope of rights) is the International Covenant on Civil and Political Rights (ICCPR). 12 However, it seems that Advocates General will not generally rely on the ICCPR without good reason, 13 acknowledges the existence of the ICCPR, it is difficult to find an example where it has actually relied on its provisions. 14 From the ECJ's perspective, then, it is apparent that, apart from the ECHR, other international human rights treaties are not given a great deal of weight. Moreover, human rights treaties are considered only as useful guides to human rights protection within the EU. They are not directly legally binding upon the institutions.
The decision to ground the Communities' human rights obligations in the Community legal order itself, rather than finding that domestic or international law binds the Communities, seems like an obvious choice, as is recounted by commentators in the context of the struggle by the ECJ to assert the supremacy of Community law. 15 In the early years of the Communities the ECJ was at pains to stress the selfcontained nature of the 'new legal order' that reinvented the normal rules governing the status of international agreements. 16 Traditionally, although states may not base a failure to observe their international obligations on duties under domestic law, each state reserves for itself the means according to which it implements those obligations. 17 International law does not penetrate into national law unless the constitutional tradition of that state so provides. 18 The ECJ determined that in order to allow for the uniform implementation of Community law, and in order to allow the Community to fulfil its aim of benefiting individuals as well as states, Community law should be deemed to penetrate directly into domestic law and take precedence over conflicting national law. 19 In order to ensure acceptance by domestic courts of this interpretation of Community law, the ECJ felt obliged to assuage the concerns of certain jurisdictions that Community law should not threaten the protection of human rights. 
The European Union Subject to International Law
While the question whether the EU is bound by the provisions of international human rights law directly has received consideration, 21 most scholarship tends to focus on the extent to which the EU is bound to respect human rights by virtue of its internal rules. Where international law is discussed it is largely confined to the ECHR and the extent to which its provisions form part of the EU's internal legal order (via 'general principles of law' and Article 6 TEU) and the legal weight of the Charter of Fundamental Rights, 22 rather than by virtue of any obligations which might be incumbent on the EU directly under international law. 23 An intergovernmental organization 24 (IGO) may derive obligations both from its internal constitution and international law more generally. Despite the ECJ's lack of reliance on international human rights law as a source of human right obligations, from the perspective of international law, the EU, as an IGO, is subject to international law. It is generally accepted in the decisions of international judicial bodies 25 and the writings of international lawyers that IGOs are subject to the rules of international law: This is not to say that these commentators do not discuss international human rights law at all, but rather that they do not tend to discuss whether it imposes obligations directly upon the EU. It may be that scholarship has tended to concentrate more on this because the EU has progressively brought human rights into its internal regime, giving them a higher profile within the treaties (Arts 6 and 7 TEU) and with the Charter of Fundamental Rights. 24 We use the term intergovernmental organization broadly to refer to an 'inter-state body created by multilateral treaty. 28 This position ensures that states are not able to avoid the application of international law simply by conducting their activities through IGOs. Given the large number of activities undertaken through IGOs, to hold otherwise would be to make international law increasingly superfluous. In relation to the UN, White notes that:
The legal bases upon which human rights are applicable to all UN activities can be derived first of all from the inherent nature of human rights. Human rights are part of being a human being and therefore such rights are automatically part of the legal framework applicable to those with power to affect the enjoyment of those rights. Secondly, there is a delegation by member states to the UN of their responsibilities under human rights law. States cannot set up an autonomous international actor that can obviate human rights standards that the states themselves are bound by.
29
It is also accepted that international legal obligations may derive from treaties to which IGOs have become party, 30 
A Customary International Law
Customary international law is the body of international law binding on all States which derives from the practice and legal opinion (opinio juris) of states themselves.
33
Unlike legal obligations deriving from treaties, which states must accede to or ratify in order to be bound by their terms, 34 CIL may emerge without the express consent of every state to a particular rule. 35 As noted above, it is commonly accepted that IGOs are also subject to the rules of CIL. 36 The ECJ has itself expressly acknowledged the applicability of CIL to the actions of the EC and EU in their internal 37 and external relations. 38 However, the ECJ has yet to pronounce on the applicability of international human rights law to the EC and EU insofar as they form part of CIL. See supra note 31.
37
In the Woodpulp case the ECJ specifically addressed the arguments of the applicants who contested that it would be contrary to international law to permit the Commission to regulate conduct taking place outside the EC which merely had effects within the EC. The ECJ replied that because the impugned agreements were implemented within the EC, 'the Community's jurisdiction to apply its competition rules to such conduct is covered by the territoriality principle as universally recognized in public international The ICJ has further found that the 'rules concerning the basic rights of the human person' in international law are erga omnes in nature. That is, they are considered to be 'the concern of all States. In view of the importance of the rights involved, all States can be held to have a legal interest in their protection.' 45 Thus, where EU law conflicts with CIL on human rights, 46 even where these EU rules are meant to apply only as between the Member States, it will violate obligations towards all other (nonMember) States. Put otherwise, any breach by the EU of human rights in CIL, even if it does not necessarily disclose a violation of international law as between the Member States, will amount to a violation of international obligations owed to all other states.
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Within CIL there also exists a category of rules that have achieved the status of jus cogens (or peremptory norms) which have the effect of invalidating conflicting rules of international law created by treaties, including rules derived from those treaties such as the acts of IGOs. 48 Article 53 of the Vienna Convention on the Law of Treaties (1969) defines a rule of jus cogens as 'a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted'. However, as might be expected, that body of human rights law which might be said to have attained the status of jus cogens is narrower still than that which has entered into CIL. Certain international judicial bodies have had occasion expressly to recognize that particular rights have achieved this status: the prohibition on 53 and Yusuf 54 judgments, the CFI considered the legality of several regulations adopted by the EC in execution of measures mandated by the United Nations Security Council over the course of several resolutions adopted under Chapter VII of the UN Charter. 55 As part of measures adopted to combat terrorist activity, the Security Council required all states to implement a number of sanctions including the freezing of assets of named persons which the EU and EC implemented through Common Positions and Regulations. 56 Kadi and Yusuf sought annulment of the regulations insofar as they related to them on the grounds (among others) that they violated their human rights, namely the right to a fair hearing, right to property and right to effective judicial review. 57 The CFI considered that the obligation to protect human rights (with no more precision) formed a rule of jus cogens in international law, and any Security Council resolution and consequently any EU action taken to implement such resolution that violated human rights would be void in international law. 58 This of course raises the question of which human rights should be considered to fall within this category. The approach of the CFI in this regard was to resort to the UDHR and the ICCPR rather than the ECHR. 59 In doing so, the CFI did not engage in any analysis of CIL to assess whether the relevant rights were in fact 'accepted and recognized by Art. 48 of the UN Charter imposes an obligation on all Members of the UN 'directly and through their action in the appropriate international agencies of which they are members' to implement decisions of the Security Council adopted to preserve international peace and security under Chapter VII of the Charter'. Kadi, supra note 53, at paras 37 and 59. Yusuf, supra note 54, at para. 284. 58 Kadi, supra note 53, at paras 226-231. Yusuf, supra note 54, at paras 277-282. 59 Kadi, supra note 53, at paras. 241, 287. Yusuf, supra note 54, at paras. 292, 342. As noted above, the ECJ has customarily relied more on the ECHR. the international community of States' as peremptory norms. Rather, it seemed to assume that the rights in question were jus cogens in nature by virtue of their presence in these instruments. While such an assessment may be tantalizing for some human rights lawyers, the lack of any analysis does undermine the integrity of the finding that all human rights as featured in the UDHR or ICCPR can be classed as rules of jus cogens.
Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide
Regardless of the perspectives of EU judicial bodies, it is clear from the above that, in international law, the EU as an IGO is bound to respect rules of CIL. Any EU treaty provision or treaty-based secondary legislation that conflicts with CIL on human rights, while not automatically void, will violate obligations towards all third states because human rights are considered to be erga omnes in nature. Further, any rule created through the EU which conflicts with rules that are jus cogens in nature will be void. As well as being accepted in international law, these principles have been accepted by the EU itself through the CFI (although the ECJ itself has not elaborated on CIL and human rights, especially in relation to its erga omnes effects).
B Direct Treaty Obligations
While some treaties expressly provide for adherence by IGOs, 60 the principal regional and global human rights treaties presently make no such provision, thereby excluding the possibility of EU adherence. 61 The ECJ has also found that, without amendment to the existing treaties, the EU itself would lack competence to do so. 62 Because of this, the supervisory bodies established to monitor compliance by states parties with their obligations under particular human rights treaties are not competent to hear claims concerning violations by IGOs as such. However, this is not the end of the matter as far as international law is concerned. Instead, international supervisory bodies do hold states accountable for the actions of those IGOs of which they are members. 63 66 The ECnHR and ECtHR have held that although the ECHR 'does not exclude the transfer of competences to international organisations', it is the responsibility of states parties to the ECHR to ensure that their human rights obligations 'will receive an equivalent protection' within the context of those IGOs to which they become party. 67 In this way, despite the transfer of certain competences from states to IGOs, human rights supervisory bodies will continue to hold states to account for the use of those powers, in order to prevent a 'loophole' in human rights protection:
The Contracting States' responsibility continues even after they assume international obligations subsequent to the entry into force of the Convention or its Protocols. It would be incompatible with the object and purpose of the Convention if the Contracting States, by assuming such obligations, were automatically absolved from their responsibility under the Convention. Although the responsibility of the state continues despite the delegation of power, there is nothing to suggest that the IGO itself also does not incur responsibility under international law. 70 While the ECnHR and ECtHR lack competence to pronounce on alleged violations by the EU or other IGOs, this does not mean that as a matter of international law, the EU is not bound to some extent by the provisions of the ECHR or any other human rights treaty to which any of its Member States is party. In this sense, the ECtHR has not hesitated to evaluate the conformity of acts of EU and EC organs with provisions of the ECHR when determining the responsibility of its Member States:
Admittedly, these case-law principles laid down by the Convention institutions concern the domestic legislation of States party to the Convention. However, the Court cannot see any major obstacles to their application to the acts of an international legal order [i.e., the EC or EU], like the one concerned in the present case.
71
That which prevents the ECtHR pronouncing on the responsibility of the EC or EU is the fact that, as an entity, the EC or EU is not subject to the ECtHR's jurisdiction. 72 In view of the limitations of imposing direct legal obligations, the following section will consider (from the perspective of EU law and international law) the indirect legal effect for the EU of Member States' treaty commitments towards third states. In the first instance, it will examine how these obligations affect the Member States in order to establish the continuity or otherwise of international human rights obligations. That is, it will examine the legal position of Member States which have incurred treaty obligations towards third states that they are not able to execute, either because they have delegated the necessary power to the EU, or because they have conflicting obligations under EU law. In the second instance it will examine whether these same legal obligations towards third states may imply legal obligations on the EU itself. In essence, it considers whether the continuing commitments can also be transferred to the EU. In this way, the EU may be indirectly acquiring human rights treaty obligations. 72 The ECnHR and ECtHR have held that they are 'not competent ratione personae to examine the proceedings before or decisions of organs of the European Communities, the latter not being a Party to the European Convention'. Heinz decision, supra note 66. Similarly the ECtHR, Matthews case, supra note 67, at para. 32; Bosphorus case, supra note 66, at para. 152. does not contain explicit rules on how such obligations affect the EU itself. Rather, these rules have been developed through the case law of the ECJ and CFI. This section will examine these two issues in turn.
C Indirect Treaty Obligations

The Legal Consequences for EU Member States of their Pre-existing Obligations towards Third States
Article 307 ECT provides that '[t]he rights and obligations arising from agreements concluded before 1 January 1958 or, for acceding states, before the date of their accession, between one or more Member States on the one hand, and one or more third countries on the other, shall not be affected by the provisions of this Treaty'. Article 307 is limited in application to those agreements concluded before 1958, or before accession of the relevant Member State. 73 In the Burgoa case, the ECJ clarified that Article 307 'is of general scope and it applies to any international agreement, irrespective of the subject-matter, which is capable of affecting the application of the Treaty'. 74 In terms of human rights, this would implicate two treaties relevant to the protection of human rights which were concluded before 1958: most obviously the ECHR, but also the United Nations Charter insofar as it imposes human rights obligations.
75 Article 307 will also affect those Member States that acceded subsequently to the EU with obligations under later human rights treaties, such as the International Covenant on Civil and Political Rights, 1966 and the International Covenant on Economic Social and Cultural Rights, 1966 (to which all EU Member States are party). 76 The question of treaties entered into by Member States after becoming members of the EU will be addressed below.
It might be objected that Article 307 is of no relevance to most of the Member States' pre-accession human rights obligations because it applies only to obligations owed towards third states. Obligations imposed by most human rights treaties are, on the surface, of a purely internal and non-reciprocal nature because they implicate the relationship between a state and the individuals within its jurisdiction, rather than the relationship between states. 77 However, it should be remembered (as noted above) 73 Art. 307 appears to replicate the rule established in the Vienna Convention on the Law of Treaties, Art. 30(4)(b) which provides that a later treaty cannot supervene an earlier treaty in relation to obligations owed towards third parties. 78 Any obligations incurred through a human rights treaty are therefore owed towards all states party to that treaty and not merely to individuals within a state's jurisdiction. 79 In this sense, the human rights obligations of Member States must be considered necessarily to implicate relations with third states where they derive from a treaty to which third states are also parties. Further, human rights treaties 'between' states do exist. 80 The ECJ has, however, confirmed that where Member States have concluded treaties only as between themselves (i.e. without involving third countries), even where these were created prior to their entry into the Communities, Community law must take priority by virtue of Article 10 of the ECT (formerly Article 5). 81 The 88 together with the application of Article 307 ECT (since the Member States were already party to the Charter before becoming members of the EU), the UN Charter prevailed over EU law:
From the standpoint of international law, the obligations of the Member States of the United Nations under the Charter of the United Nations clearly prevail over every other obligation of domestic law or of international treaty law including, for those of them that are members of the Council of Europe, their obligations under the ECHR and, for those that are also members of the Community, their obligations under the EC Treaty. 89 The CFI thus acknowledged the application of international legal principles in the EU context. The implication of this is that 'Member States may, and indeed must, leave unapplied any provision of Community law, whether a provision of primary law or a general principle of that law, that raises any impediment to the proper performance of their obligations under the Charter of the United Nations'. 90 The CFI accordingly found that the Member States were under an obligation to apply Security Council Resolutions even where these violated EU law. 91 Thus Article 307 by itself permits states to breach EU law, but, read together with Article 103 of the Charter, it in fact obliges Member States to breach EU law where this conflicts with obligations generated in the context of the UN. 84 Ibid., at para. 61. 85 It is arguable that this clause must be applied only exceptionally: see Azoulai, ' The Acquis of the European Union and International Organisations', 2 ELJ (2005) 196, at 211. Azoulai states that the flexibility in Art. 307 'must be the exception, rather than the rule'. This is especially so as at the same time Art. 307 further requires Member States to 'take all appropriate steps to eliminate' any incompatibilities which may have arisen in these circumstances. Thus by Art. 307 the ECT also expresses a clear preference for Member States to resolve conflicting obligations in favour of rules deriving from the EU where this is possible. This would suggest that some of the Member States' pre-existing international legal commitments may be absolved on account of EU law. 86 Kadi, supra note 53. 87 Yusuf, supra note 54. Kadi, supra note 53, at para. 181. Yusuf, supra note 54, at para. 231. 90 Kadi, supra note 53, at para. 190. Yusuf, supra note 54, at para. 240. 91 Kadi, supra note 53, at para. 224. Yusuf, supra note 54, at para. 254.
Thus the CFI considered the Member States of the EU to be bound by the terms of the UN Charter, and obliged to implement obligations deriving from the Charter above those deriving from the EU. In the circumstances, the CFI was primarily concerned with establishing that the Member States were bound to implement Security Council resolutions because of the supremacy of the Charter. Nevertheless, its approach could logically be extended to the obligation to promote respect for human rights established by the UN Charter, which would also oblige Member States to ignore any part of EU law that violated human rights as articulated through the UDHR or ICCPR as the expression of 'human rights' in the Charter. 92 This interpretation is reinforced in the Kadi and Yusuf decisions. The CFI went on to find that, while Member States' obligations deriving from the Charter were superior to those emanating from the EU, at the top of this hierarchy of norms 93 was the obligation to respect human rights. 94 Thus, although a Security Council resolution might 'trump' obligations derived from the Community, or even the ECHR, such resolutions were themselves subject to compliance with human rights. The CFI found that this was because the protection of human rights is among the aims of the UN in Article 1(3) of the Charter. The view of the CFI was that '[t]hose principles are binding on the Members of the United Nations as well as on its bodies'. 95 The CFI did not distinguish its analysis of which human rights were protected as jus cogens (discussed above) in international law, and which were protected as being part of the principles and purposes of the UN, leaving the implication that any rights that feature in the UDHR and ICCPR (which were the two instruments it referred to) would fall within this category. Art. 1(3) of the UN Charter states that among the purposes of the UN are to 'achieve international cooperation. . . in promoting and encouraging respect for human rights and for fundamental freedom for all'. The UN Charter's human rights provisions are phrased in terms of encouraging cooperation to promote human rights. Arts 55 and 56 of the Charter, for instance, provide that all Member States 'pledge themselves to take joint and separate action in cooperation with the Organization for the achievement of . . . universal respect for, and observance of, human rights'. Over time this provision has been interpreted by the General Assembly of the United Nations to disclose a legal obligation on UN Member States to implement human rights guarantees domestically. The GA has frequently used this wording: 'all Member States have an obligation to promote and protect human rights and fundamental freedoms as stated in the Charter of the United Nations and elaborated in the 95 Kadi, supra note 53, at para. 229. Yusuf, supra note 54, at para. 280. 96 Kadi, supra note 53, at paras 241, 287. Yusuf, supra note 54, at paras 292, 342.
The Legal Consequences for the EU of Member States' Obligations towards Third States
It follows from the above that Community law, by virtue of Article 307, cannot be considered to override any human rights obligations incurred by Member States before becoming members of the EU. While Article 307 provides guidance for Member States on the status of their pre-accession international obligations towards third states, it contains no provision on what effect Member States' pre-accession obligations towards third states may have on the EU itself. Article 307 does not of itself provide that those international agreements are binding on the EC. 97 In other words, Article 307 does not place any obligations on the EC to undertake the duties arising from those agreements. Furthermore it might be objected that while states incur international responsibility individually for breaching their obligations towards third states by delegating powers to an IGO in such a way that prevents them from fulfilling these obligations, 98 this does not imply that the IGO itself should be subject to these obligations.
Nevertheless, it is possible to argue that, although the EU has not become party to a human rights treaty itself, the obligations incurred by its Member States by virtue of their membership of such treaties might impose obligations on the EU per se. How does this occur and what are those obligations? Some writers suggest that wherever states transfer powers to an IGO, the IGO may 'succeed to' or be 'substituted' for these states insofar as the powers transferred by them are subject to existing international obligations. 99 Thus the IGO becomes directly bound by the obligations of Member States where they relate to powers transferred to the IGO. The possibility of the EU 'succeeding' to its Member States' obligations has been accepted both by commentators 100 and the ECJ itself. For instance, the ECJ has acknowledged that where the Community has been given competence over issues that were previously subject to obligations incurred by its Member States, the responsibilities of Member States under international agreements may be passed on to the Community itself. Once this succession is accepted, the EC considers itself bound by the provisions of the agreement in the same manner as if it had adopted the agreement itself. The This applied only to those parts of the agreement within the EC's exclusive competence. Only once the EC's competence covered all the areas of the agreement, did a complete transfer take place. This has led former ECJ judge Pescatore to surmise that wherever functions have been transferred by the Member States to the Community in the field of external relations, these functions have been transmitted, to use an expression familiar to civil lawyers, cum onere et emolumento. By transferring certain powers and responsibilities to the Community, the Member States could not free themselves from the observation of standards agreed to in relation to third States; respect for the stability of international agreements and good faith in international relations make it essential therefore to admit that the transfer of powers has ipso jure entailed a succession to certain treaty rights and obligations in relation to third States. 103 The ECJ has also accepted this position with regard to the Convention on the Nomenclature of Goods in Customs Tariffs, 104 and the North-East Atlantic Fisheries Convention. 105 In respect of both of these agreements, the Community again had acquired exclusive competence. More recently, the CFI has accepted succession with regard to the UN Charter in the context of shared competence: 106 [A]s far as the powers necessary for the performance of the Member States' obligations under the Charter of the United Nations have been transferred to the Community, the Member States have undertaken, pursuant to public international law, to ensure that the Community itself should exercise those powers to that end. . . [I]n so far as under the EC Treaty the Community has assumed powers previously exercised by Member States in the area governed by the Charter of the United Nations, the provisions of that Charter have the effect of binding the Community. . . [I]t must be held that . . . the Community . . . in the exercise of its powers . . . is bound, by the very Treaty by which it was established, to adopt all the measures necessary to enable its Member States to fulfil those obligations. 107 As noted above, the ECJ has not approached the issue of the EU's human rights obligations through the vehicle of succession, but rather has rooted human rights protection within the Community's own internal legal order. 108 However, the case law of the ECJ and CFI admits the possibility of succession and there seems to be no legal impediment to this applying to Member States' commitments under human rights treaties, insofar as they have transferred powers to the EU. In finding that the Community is bound by the UN Charter, and in finding that the UN Charter imposes obligations to respect human rights on all its Member States and bodies, the CFI by implication accepts the principle of succession for the EU to international human rights obligations. The difficulty arises in relation to the circumstances in which the ECJ has recognized that succession may occur. The ECJ has accepted succession only in relation to matters which were considered to fall within the EC's exclusive competence. While the CFI has recognized succession in an area of shared competence, this position cannot be regarded as definitive in EU law without a more authoritative ruling from the ECJ. As the majority of the EU's powers lie in areas of shared competence, this potentially diminishes the significance of possible succession to human rights treaty obligations. A further problem is that in cases where succession has been recognized, there seems to have been an express rather than an implied case transfer of obligations by Member States and acceptance by the EU.
109
Nevertheless, regardless of the stance of the ECJ over the EU's internal legal order, it has been maintained, from an international law perspective, that succession occurs wherever power is transferred to an IGO, 110 irrespective of whether the transfer of competence is exclusive or shared (which is in itself a relative question depending on how a subject area is delimited).
111 Thus, Schermers argues that because all of the Member States of the EU were already party to the ECHR when acceding to or creating the Communities, the EU itself is bound by obligations that it has 'inherited' from its members:
As no one can transfer more powers than he has, the Member States were not competent to transfer any powers conflicting with these treaties to the Communities when they were established. . . . All government power was restricted in the sense that it could not go beyond the lines drawn in the [European] Convention [on Human Rights]. . . . In transferring power to a newly established Community, the Member States could not grant the Community any possibility to infringe the rights guaranteed by the Convention. Any rules made by the Community contrary to the Convention are therefore void.
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Succession from an international law perspective is thus potentially wider than that currently accepted by the ECJ and would not be dependent upon the exercise of exclusive competence by the EU. Furthermore, the issue of succession should not depend on any express transfer or acceptance on behalf of the Member States or the EU. To hold otherwise would allow states to escape their obligations by transferring powers to IGOs and simply not giving this formal recognition. Schermers sensibly suggests that the transfer of obligations occurs inherently wherever powers are granted that are subject to these limitations. Express acceptance by the IGO seems necessary as a practical consideration, rather than a legal necessity.
Thus, the question should be which human rights principles or instruments are relevant to this issue? The case law of the ECJ and CFI has contemplated the possibility of succession only in relation to agreements entered into by Member States before becoming parties to the EU. Schermers highlights the same factor for the ECHR. 113 No international source provides a definitive answer to this question. However, if succession is possible only for treaty commitments entered into before states became members of the EU, this potentially obfuscates the scope of human rights obligations to which the EU could have succeeded. While all the major UN-sponsored human rights treaties were adopted after the creation of the Communities, 114 many Member States have later acceded to the EU after becoming party to these treaties. It also raises concerns about the consequences for the EU where the majority, but not all, of its Member States were party to a human rights treaty before joining. This is the case, for instance, in relation to the ICCPR, to which 16 of the current Member States were party before acceding to the EU. 115 Seven of the remaining nine Member States were all parties to the ICCPR by 1983, with Ireland and Greece acceding to the ICCPR in 1989 and 1997 respectively. 116 The narrowest possible answer is that the EU is bound, within its field of competences, to guarantee human rights as specified in the ICCPR in relation to 16 Member States. Another possibility would be to argue that the principle of succession should be read widely, so that states are seen to transfer duties at the point that they transfer certain powers to, rather than at the point of becoming members of, the EU. Thus, because all but two Member States were party to the ICCPR by 1983, it can be argued that any competences created or expanded for the EU since that time were subject to obligations created by the ICCPR. Perhaps a more sensible approach would be that offered to us by the CFI. As noted above, in its Kadi and Yusuf judgments, the CFI considered the ICCPR in terms of being an expression of 'human rights' as they featured among the purposes and principles of the UN. This substantially simplifies matters, because all Member States of the EU were previously members of the UN Charter. Thus, the EU can be considered to have succeeded to its Member States' obligations to guarantee human rights within its spheres of competence, as these are elaborated in UN-sponsored treaties to which they subsequently became party, among which is the ICCPR. This is not to say that human rights treaties have created a general competence for the EU in the area of human rights. Those cases where the ECJ has acknowledged succession have related to the exercise of powers which were transferred as a 'bundle' from Member States to the EU, such as the common commercial policy. This consequence is much wider than in the case of succession to human rights obligations. It is not the case that the EU possesses a human rights policy by which it succeeds to the entirety of its Member States' obligations in the area of human rights. Rather, what is suggested here is that wherever, across all its fields of competence, Member States have delegated power to the EU, the EU will be bound by its Member States' human rights obligations.
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In sum, there are several possible ways in which the EU's human rights obligations can be rooted in international law. According to international law, the EU is bound to guarantee human rights in so far as they exist in CIL, and any EU law (treaty-based or secondary law arising from the Treaty) conflicting with rules of jus cogens will be considered void. 118 Were the EU given the relevant competence to accede, it could be bound by human rights treaties directly. Further, the Member States themselves are obliged to observe their duties under the UN Charter given both their prior membership (according to EU law under ECT Article 307) and the supremacy of the UN Charter over other international agreements (according to international law under UN Charter, Article 103). The obligations flowing from the Charter include the obligation to guarantee human rights as they are elaborated in subsequent UN-sponsored instruments such as the UDHR and ICCPR. Finally, the EU itself, quite apart from the obligations on its Member States, is also under the obligation to guarantee rights arising from international agreements within its areas of competence. This principle of succession has been recognized by the ECJ regarding a few agreements where Member States have transferred exclusive competence to the EU. However, some writers and the CFI suggest that under international law succession applies more widely to include areas of shared competence. It is beyond the scope of this article to consider the practical implications of all of these possible ways in which international law can affect the EU's human rights obligations. The following section will, as a brief illustration, consider the implications flowing from the principle of succession in international law.
Implications of an International Law Approach
Two factors will be examined here in respect of the practical import of the finding that the EU could well be said to have succeeded to the human rights obligations of its Member States. First, it raises the possibility that the EU might be bound by certain 117 In respect of shared competence it would appear to be a case of applying the concept of subsidiarity and the doctrine of pre-emption on a case-by-case basis, in order to assess precisely which powers Member rights that are not considered to form 'general principles' of Community law (widening the 'content' of the EU's list of human rights). Secondly, it raises the possibility that the EU might be bound to go beyond merely 'respecting' (not violating) human rights, and fall under an obligation to adopt positive measures for the promotion and protection of human rights (changing the EU's currently limited 'method' of protection). These two implications are only exploratory and exemplary of the type of possible consequences.
A Different Rights
Succession of the EU to the human rights obligations of its Member States would bring different human rights into the EU system. As noted above in Section 2, the ECJ has shown little interest in drawing on treaties other than the ECHR for inspiration in elucidating the content of the 'general principles'. This has hitherto potentially excluded from the community legal order those human rights not featuring in the ECHR but found in other human rights treaties to which the Member States are party. Even if one accepts that the EU Charter of Fundamental Rights is intended to enumerate the current range of rights already respected by the EU as based on Member States' constitutions, ECJ case law, the ECHR, the European Social Charter, and other international treaties, such as the ICCPR and the UN Convention on the Rights of the Child, 119 there are still rights contained in the 'core' global treaties that are not protected. One such example is minority rights. 120 It is of course true that minorities benefit from human rights generally, and particularly from the rule of non-discrimination and certain rights such as freedom of worship. However, the ECHR, to which the ECJ primarily looks for guidance on human rights, is not possessed of a specific provision relating to minority protection, such as that found in Article 27 of the ICCPR and neither are minority rights mentioned in the Charter of Fundamental Rights. 121 Article 27 provides minorities with 'the right, in community with the other members of the group, to enjoy their own culture, to profess and practice their own religions, or to use their own language'. As Hailbronner points out, there is added value to specific minority rights provisions, which goes beyond the protection provided by general human rights. Thus, the international law approach is such that the EU is legally bound to fulfil obligations towards minorities where minority concerns arise within the sphere of the EU's competence. This is a right which currently is not protected per se under the ECJ's catalogue of fundamental rights. One ramification of this is that there would be a duty on the EU not to adopt law that is inconsistent with minority rights. For instance, environmental law which places obligations on Member States to preserve the environment may be of such a nature that in order to fulfil it Member States must limit accommodation sites for traveller or Gypsy communities or restrict reindeer breeding or fishing rights of minority groups. This could amount to a failure to preserve minority cultural rights.
B Expanded Nature of the EU's Obligations 1 Present 'Negative' Approach
The nature of human rights protection within the EU is essentially 'negative'. That is, the EU is seen to be under a duty not to violate human rights when it takes steps to fulfil the obligations arising from the Treaty. 123 It is considered to be under a duty not to violate human rights whenever it takes action, but without any general competence to take positive action on human rights. 124 Thus, in the Grant case, the ECJ found that directives prohibiting discrimination during the course of employment on the grounds of gender 125 in execution of former Article 119 of the EC Treaty 126 (prohibiting sexual discrimination) did not violate the EU's human rights obligations for failing also to prohibit discrimination on the ground of sexual orientation:
[A]lthough respect for the fundamental rights which form an integral part of those general principles of law is a condition of the legality of Community acts, those rights cannot in themselves have the effect of extending the scope of the Treaty provisions beyond the competences of the Community. The approach of the ECJ to this question clearly highlights the limits of the manner in which the EU's competence is interpreted. The ECJ made clear that even if it had interpreted discrimination based on sex to include discrimination based on sexual orientation, the absence of a positive act of the EU which in fact did so discriminate meant that the directives implementing former Article 119 were not breaching human rights standards binding upon the EU. Even if Article 119 failed to prohibit discrimination on all those grounds mandated by human rights standards, there would be no breach of, or remedy under, the EU's internal law, because Article 119 expressed the limits of EU competence. If, on the other hand, Article 119 had mandated discriminatory treatment in a way that was inconsistent with human rights standards, then there would have been a violation of its obligations to respect human rights and the EU would be under an obligation to correct that. Thus the EU's internal human rights obligations would seem to be insufficient in general to impose positive obligations. 128 The EU's internal human rights regime is interpreted only to curtail positive acts by the EU institutions, not to mandate positive acts by them.
Weiler and Fries have suggested that such an assessment may understate the ECJ's positive obligations in relation to human rights. 129 
Relying on T Port GmbH & Co. KG v Bundesanstalt für Landwirtschaft und Ernährung
130 they argue that the EC may be responsible for its omissions, as well as its positive acts:
The Community Institutions are required to act in particular when the transition to the common organization of the market infringes certain traders' fundamental rights protected by Community law, such as the right to property and right to pursue a professional or trade activity. 131 However, it is submitted that this cannot be seen as a true example of positive obligations. It is true that the EC was here required to take measures in order to ensure that individuals' rights were not violated. However, this obligation arose as a corrective measure incumbent on the EC only because it had itself already violated human rights through a positive act. Had its measures not violated those rights to begin with, there would have been no competence to take these 'positive' corrective measures. In this sense, the idea of positive measures described by Weiler and Fries is no more 'positive' than the payment of compensation or performance of other remedial action as may be ordered by the ECJ after finding a failure to respect human rights.
Furthermore, even though the European Commission may formulate policy in areas of EU competence, in other words, it may take positive action, the body responsible for verifying conformity of such policies with the EU's internal human rights obligations is the ECJ. As an adjudicatory body, the ECJ's jurisdiction is merely reactive. The ECJ may not oblige the Commission to initiate EU activities in the area of human rights or to formulate policy, unless the Commission's omission has violated human rights.
Possible 'Positive' Approach
If the EU were bound by international human rights obligations, as the previous section has argued, then its duties to guarantee human rights can be conceived of in a tripartite classification currently employed by the UN's Committee on Economic Social and Cultural Rights (CESCR): all human rights, impose . . . three types or levels of obligations on States parties: the obligations to respect, protect and fulfil. In turn, the obligation to fulfil contains obligations to facilitate, provide and promote. 132 The CESCR has advanced lucid interpretations of the nature of these duties. 133 The three obligations are dealt with separately in the ensuing discussion, even though it is appreciated that rights are complicated concepts and it is not always possible to single out such distinctive or independent elements. In General Comment No. 15, the CESCR stated that the obligation to respect:
requires that State Parties refrain from interfering directly or indirectly with the enjoyment of a right. This . . . includes . . . refraining from engaging in any practice or activity that denies or limits equal access to [the rights]; arbitrary interfering with customary or traditional arrangements. 134 Respect would include not preventing access to a right. 135 The obligation to 'respect' is on the state (or in this case, the EU) itself. The state (through its organs) must respect a right. 136 This duty is negative, 137 in other words it can be fulfilled by an authority simply refraining from action, without necessitating positive action by it. 138 'The broad idea is not to worsen an individual's situation by depriving that person of the enjoyment of a declared right.' 139 As discussed earlier, the EU already accepts this element of human rights duties. The second component of human rights is the duty to provide. The stance taken by the CESCR is that the obligation to protect:
requires State parties to prevent third parties from interfering in any way with the enjoyment of the right . . . third parties include individual groups, corporations and other entities as well as agents acting under their authority.
This implies that there must be positive and targeted action from the authority in order to prevent third parties breaching the enjoyment of human rights. 141 Such third parties refer to non-state actors such as private individuals and commercial enterprises. 142 Protection of a right will involve the provision of preventive mechanisms (such as criminal or administrative sanctions for rights violating behaviour) as well as remedial mechanisms (such as an adequate investigation and recompensing of the victim) in the event of a breach. 143 This element of human rights duties goes beyond the EU's own understanding of its human rights duties.
Finally, the duty to 'fulfil' a right requires the state 'to adopt appropriate legislative, administrative, budgetary, judicial, promotional and other measures towards the full realization of the right'. 144 The CESCR provides clarification and guidance on how states ought to comply with this:
[t]he obligation to fulfil 'can be disaggregated into the obligations to facilitate, promote and provide. The obligation to facilitate requires the State to take positive measures to assist individuals and communities to enjoy the right. The obligation to promote obliges the State party to take steps to ensure that there is appropriate education concerning the hygienic use of water, protection of water sources and methods to minimize water wastages. States parties are also obliged to fulfil (provide) the right when individuals or groups are unable, for reasons beyond their control, to realize that right themselves by the means at their disposal. 145 This final duty therefore has three components, which form a holistic approach to rights protection. It entails, much more centrally than for the previous two duties, positive action for the creation of the general conditions necessary for the achievement of the right 146 and commitment of state expenditure. States have a continual duty progressively to realize the human right. International human rights law therefore regards fulfilment of 'rights' as a far-reaching notion. 'To "promote" a right means to further it or advance it.' 147 Steiner and Alston further note that:
This state duty refers to bringing about changes in public consciousness or perception or understanding about a given problem or issue, with the purpose of alleviating the problem . . . . Unlike the duty of respect (do not worsen the situation of the rights-bearer), [the] duty to provide generally is meant to improve the situation of the rights-bearer. 148 It seems that this approach to classifying the content of human rights standards was first articulated by Asbjorn Eide as Special Rapporteur of the UN Commission on Human Rights on the right to food. 149 It was subsequently applied more widely to economic and social rights. 150 However, the CESCR has suggested that the classification applies to all human rights 151 and it has now also been expressly adopted by the UN Committee on the Elimination of Discrimination against Women. 152 Commentators now also seem agreed that this typology should not be limited to economic and social rights 153 and have begun to use it for human rights generally. 154 Although this typology has not been expressly adopted in international human rights case law, it is essentially consistent with the approach of bodies such as the ECtHR, the UN's Human Rights Committee, and the Inter-American Court of Human Rights when supervising state compliance with their respective treaties. 155 Each of these treaties imposes a general duty on states to take those measures necessary at and are the key pillars to ensure enjoyment of a decent life by children, who in view of their immaturity and vulnerability often lack adequate means to effectively defend their rights'. 162 The typology of 'respect, protect and fulfil' can be seen as a particular means of expressing and conceiving of existing human rights obligations. It is widely acknowledged that the EU institutions are already under a duty to respect human rights, that is, that they may not directly violate human rights when they act. It is argued here that, according to a generally accepted concept of international human rights law, the EU is also under a duty to protect and fulfil human rights which are inherent aspects of human rights guarantees. This is not to say that the EU is under a duty to formulate a general human rights policy by which it takes action to protect or fulfil human rights in a comprehensive manner. What is argued, rather, is that in those areas where the EC and EU have competence, not only are their institutions under an obligation to refrain from actively violating human rights, but that they are also under the obligation to protect and fulfil human rights in those areas. 163 Such action cannot be considered as an expansion of the EU's or EC's existing competence precisely because each time the Member States have transferred competences to the EC and EU, they have transferred the duties incumbent on them. Just as Member States were required to 'respect, protect and fulfil' those rights when they possessed competence in the relevant areas, so is the EU. Of course, the extent of the EU's and EC's duty to act will vary according to the degree of competence in a given area and the principle of subsidiarity. The clearest example of the EU's responsibility is where there is exclusive competence, and where the obligations arising from that competence cannot be adequately performed by the Member States and can be better performed through collective action by the EU, as per Article 5 ECT. 164 Since the EU is thus taking action instead of the Member States, it becomes responsible for overseeing that human rights are protected. Where there is shared competence and subsidiarity requires that action is taken both at the EU level and the Member States level, then the EU is responsible for human rights only in those areas in which it is acting.
Conclusion
This article has reviewed the possible ways in which the EU might be subject to international human rights law, according to international rules. Four avenues were 162 Juridical Condition and Human Rights of the Child, Advisory Opinion 17, OC-17/2002, para. 86. 163 See, e.g., Weiler and Alston, supra note 3, at 23-24: 'it is clear that within carefully delineated boundaries, the Community and the Union do enjoy the necessary jurisdiction to enact a comprehensive and meaningful policy . . . [C]onsider some of the areas in which the Community has assumed exclusive competence, such as major aspects of the Common Commercial Policy, of the Common Agricultural Policy (which often implicate rights to property), or of the Single Market concerning the free movement of labour. It seems self-evident that in those areas it is only the Community which could reasonably be considered to be the custodian of human rights-in the same way that the Member States are custodians of human rights in the vast areas of state jurisdiction, like criminal law, which are largely outside Community jurisdiction.' 164 Ibid., at 27. explored, which all rely upon the EU's status as an IGO with duties and responsibilities in international law. As an IGO, the EU is bound by CIL; it can also directly accede to human rights treaties (although this has not yet occurred); it may also acquire indirect treaty obligations from Member States' pre-existing human rights commitments; or it may have succeeded to the international human rights obligations incurred by its Member States subsequent to the creation of the EU. In the case of succession, international legal rules admit a wider range of agreements than the present nature of succession according to EU jurisprudence. This wider range of agreements can include human rights treaties, such as the ECHR and the ICCPR. While some of these conclusions are not derived from concrete legal sources or jurisprudence, they serve as an important means of ensuring the observance of human rights by IGOs which often exercise powers of relevance to human rights protection. As stated above, Member States cannot absolve themselves of their responsibilities towards protecting the human rights of their populations by transferring powers to entities such as the EU. Neither is the EU the appropriate actor to decide upon which human rights obligations it will impose on itself (as Article 6 TEU currently does). If the international law of succession is applied, the EU's human rights commitments change in at least two ways. The EU is under a duty not only to respect classical civil and political human rights (such a duty being recognized in EU law through the notion of general principles of EU law) but also to respect other rights, including minority rights, and to protect and fulfil all such rights. The obligations on the EU are, of course, constrained by the extent of Community competence and subsidiarity, but nevertheless, on this reading, such obligations, founded in general international law, reach further than current EU law understandings of the EU's human rights obligations.
If it is possible to accept that the EU is under direct obligations as a result of international law, one still has to consider the issue of enforcement. As noted above, currently the ECtHR and other monitoring bodies, such as the UN Human Rights Committee have no jurisdiction to hear claims against the EU as such, but only against Member States. This may be resolved if the relevant part of the constitutional treaty acquires legal force allowing the EU to accede to the ECHR. At the same time, it is clear that the CFI is willing to contemplate violations of international law by the EU as grounds for review under Articles 230 165 and 234. 166 Unfortunately though, such an approach might be hampered by the ECJ's apparent reluctance to rely on human rights treaties beyond the ECHR. Might the ECJ, the font of human rights protection within the EU, be willing to lead further development in the EU's approach to human rights protection beyond mere respect for the 'general principles'?
